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CASE # 38494

Proposal. To the extent thic is true, there may be waters
available in some yvears in July and Auqust merely as & hydrologic
matter.

The Objectors also complain that said Proposal concludes a

repriaters on certain

Gl

lack of adverce elfect to ﬁfior &
provisions in a decrec evidencing these Objectors® rights to
divert waters from a point upstream from Applicants' point of
diversion. This is not a necessary basis for such a
determination. The DNepartment notesg that these objJectors
customarily and historicaliy have not exercised their right to
divert from such upstream point, but have instead diverted waters
frem the source of zupply at a point downstream from these
Applicarts' propoced point ¢f diversion. lothing herein should
be construedé as indicating that these Obiectors are not entitled
to so divert their water for their historic uses. [Dven with such
a downstream point of diversion, however, there will be some
vears in which thece Applicants will be able to divert waters
without injury to these Chjectors at least @t some times in those
vears. Applicants' use thus will not inevitably or necesserily
capture water othervise recguired [er downstream usc, and thus,
thers Mpplicants will not adversely alfedt the righte of prior

appropriaters within the meaning of the stetute.

rrrRPRORF, suhject to the terms, restrictions, and
limitations cdescribed helow, Application for Benelicial Vater Use

Permit Mo. 3R24%4-357G17 iz herchby granted to Thomas anc Maren

S
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Powers to appropriate 250 gallons per minute up to 68.9 acre~fect
per vear for sprinkler irrigation of 24.% acres more or less
comprised of 9.8 acres in thke MF1/4 of Section 6, Township @
Morth, Range 20 Uest; and 15 acrec irn the SE1/4 of Section 32,
Township o Morth, arnge 20 Vest. In no event shall such waters
be diverted prior to April 15 of any given year nor subseguent to
octoher 15 of any given year. 1In acdition, there are grantec
herein 10 callons per ninute up to .2 acre-feet per year for
stock-watering purposes throughout the year. The source of
supply for the waters provided for herein shall be lMcCalla Creek,
the waters thereof to be diverted at a peint in the SUl/4 UE1/4
MR1/4 of Section 6, Township # Morth, Range éO West, all in
Ravalli County. The priority date for this permit shall be
Movember 10, 16821, at 0:00 a.il.

This permrit is subject to the following express conuitions,
limitations, and rectrictions.

A. DMAny rights evidenced herein are subject to all prior and
existing rights, and to any final determination of such rights as
provided by llontzna law., 1lothing herein shall be construed to
authorize the Permittees to divert or use water to the detriment
of any senior eppropriator.

P, The Permittees shall not withdraw or cause to be
withdrawn waters from the gource of supply pursuant tc this

25

vermit in euxcecs of that quantity rezsonably required for the
purposes proviced fer herein, At all times when the watcer is not
hecessary for such vurposces, the Permittecs shall cause and

otherwise allow the watecrs to remain in the source of supply.

CACE # 38494



) C. Yothking herein shali be construed to affect or reduce the
_ Permittees' liability for damages which may be caused by the
<::> erxercise of this permit. !or does the Department in issuing this
permit acknowledge any such liability, even if such damage is the
necessary and uncvoidable consequence of the excercise of the
sanme,

D. The Permitteces shall at all times be subject to the
authority and jurisdiction of any watcr commissioner duly
appointed to distribute the waters of the source of supply. The
Permittees shall further pav theilr proportionate share of the

ost of such water commissioner, in the same manner and to the
same extent as any other water user subject to the authority of

such water commigsioncr.

TOTICE
The Tepartment's Final Order may be appealed in accordance
with the Fontena Administrative Procedures Act by filing a
petition in the eppropriate court within thirty (30) days after

service of the Final Order.

i
3 JA F J
DONE this ___T_ day of __[_itguad __, 1982,
/-‘,.7
6 B.% ______________ _/ _LEL_/_/_.__ 1

Gary ;32537 Aénirmt2irator Matt Tllllamu, iledring Examiner
Nepartm of ratural NDepartment of Matural Rescurces
Resources and Conservation and Conservation

32 8. Fwing, Pelena, I'T 32 &. Fwing, Helena, I'T 58620
(406) 445 - 2BT2 (406) 4495 - 3962
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Cary T

BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % * % * * % % % %

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE PERMIT
NO. 38494 BY THOMAS & KAREN
POWERS

* * %k k % *

)
)
)
)

PROPOSAL FOR DECISION

* k k &

Pursuant to the Montana Water Use Act and to the contested

case provisions of the Montana Administrative Procedures Act, a

hearing in the above-entitled matter was held in Missoula,

Montana.

STATEMENT OF THE CASE

The present application seeks 250 gallons per minute up to

69.1 acre-feet per year for stock watering purposes and for the

irrigation of 24.8 acres more or less.

The source of supply is

claimed to be McCalla Creek, a tributary of the Bitterroot River.

An objection to the instant application was filed with the

Department of Natural Resources and Conservation by C. E. Honea.

This objector did not appear either personally or by

representative at the hearing in this matter.

An objection to the instant application was also filed with

the Department of Natural Resources and Conservation by Dennis

and Carol Barbian. These Objectors appeared personally at the

hearing in this matter.

QE # 39494
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The Department of Natural Resources and Conservation was
represented at the hearing by David Pengelly, Area Office Field

Supervisor for the Department's Missoula Oftice,

The Hearings Examiner, after considering the evidence herein,
and now being fully advised in the premises, does hereby make the
following Findings of Fact, Conclusions of Law, and proposed

Order.

FINDINGS OF FACT

1. The Department has jurisdiction over the subject matter
herein, and over the persons that are party to this matter.

2. The Applicants have a bona fide intent to appropriate
water pursuant to a fixed and definite plan, and they are not
attempting to speculate in the water resource,

3, The use of the water claimed by the Applicants herein
would be of material benefit to themselves.

4. The Applicants intend to use the waters claimed herein to
irrigate lands in hay and pasture, and for stock-watering
purposes,

5. The Applicants intend to divert the waters from McCaila
Creek by means of a pump and pipeline, and to apply the waters to
beneficial use by means of a sprinkler system.

6. The Applicants' proposed means of diversion are customary
and adequate for their intended purposes, and said means will not

result in the waste of the water resource.

CASE # 33494



7. There arce no pernits or water reservaticons that

<::; Applicants' proposed use will unreascnably interiere with,

. There are surplug watere available for ILpplicante' usge
throughout the period during which they recuest to use the waters
ané in the amounts claimed herein.

9. The water use proposed by the Applicants will not
adversely affect the richte of prior eappropriatoers.

10. The amounts of water c¢laimed¢ herein ere reasonable
estimates of the cuantity of water recuired for Applicant's
purposes, and the use thereof wilil nct result in the waste of the

water regsource.

< ‘ CONCLUSIONE O LAV

1. The Departiment of !atural Pefources ana Congervation has
jurisdiction over the subject matter herein, and has jurisdicticn

over the persons that are parties to this matter. Sce HCA

85-2-301 (1981) et. sed.
2. The Department of MNatural Resources and Conservation is
mandated to issue a new water use permit if the follwoing

conditions or criteria exist.

(1) there arc unappropriated waters in the source of
supply:

(a) at times when the watcer can be put to the use
proposd by the applicant;

() in the emount the applicant seeks to appropriate;
and

(c) throughout the period during which the applicant
seeks to appropriate, the amount requested is available;

(2) the rights of a prior appropriator will not be

< j adversely affected;

1
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(3) the proposed means of giversion, construction, and
operation of the appropriation works are adecuate;

(4) the proposed use of water 15 a beneficial use;

(5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued cr for which water has been reserved;

{(6) an applicant for an appropriation of 10,000
acre-feet a year or more and 15 cubic feet per second or
more proves by clear and convincing evidence that the rights
of a prior appropriastor will not be adversely affected;

(7) except as provided in gsubsection (6), the
applicant proves by cubstantial credible evidence the
criteria listed in subsections (1) through 5).

3. The use of the water claimed hereln for stock watering
and the irrigation of hay and pasture is a beneficial use, gee

MCA 85-2-102(2) (1981}, and the amounts of watcr claimed for the

intended purposes are & reasonable estimate of the guantity of

water required for such purposes, LQCe€ generally Savre V.

Johnson, 33 Mont. 15, 81 p. 382 (1905); Yorden v. Alexander, 108
Mont. 208, 90 P.2d 160 (1939).

T+ will be noted that a certain Decree, 'c. DV-80-193 by the
Fourth Judicial District of the State o¢f iHontana purported to
Gecree to the Applicants in this matter certain water rights for
the uses claimed herein with a priority date of September 3,
1980. Whatever the force of this Decree as between the parties
to that action, such decreed water use cannot d¢etract from the
need for the water claimed herein and hence from any
characterization of beneficial use. [CA §5-2-301 (1%al)
provides that "(a)fter Juiy 1, 1973, a person may not
appropriate water except as provided in this chapter . . . F2
right to appropriate water may not be accuired by any other
method, including by adverse use, adverse position,

prescription, or estoppel. The method prescribed by this

CASE # 35494
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chapter is cxclusive." ['CA £85-2-302 (1981) goes [urther to
provide, with exceptions not relevant hereto, that "a person may
not aprropriate water or comuence construction of diversicn,
detail that no wrospective appropristor may commence
impoundment, withdrewal, or distribution worys thercifore, oncept
by applying for and recelving a periit fron the NDepartmenc.”
Thus, by the plain wording of thie statute, a person Gesiring a
water richt good against the world after July 1 of 1973 nust
secure a permit from the Departnent of Patural Resources and
Conservation. Tctwithstanding the terns of the above-cited
Necree, therefore, the Applicants herein are entitlied to a
permit for the amounts of water claimed herein without reference
to such judicially describec waters, so that their right to the
use of the water resource mav be defined ag against any and all
water uzers on hydrolodically connected sources of supply.

4, The Applicants' proposcd means of diversion ore
reascnable and customary for their intenaed purposes, anu said

means will ot result in the waste of the watel resource, See

State ey rel. Crowlev v, District Court, 10€ lont. 89, 88 P.2d

23 (1939,
5. The Applicants have ¢ bona fide intent to appropriate
wvater pursuant to a fired and defininte plan, anc they are not

attempting to speculate in the wvater resource. gge Toohey V.

Campbell, 24 Mont. 13, 40 P. 399G (100M).

G. There are unappropriatec vaters in the source of supply
lNeCalla Creek in the amounts the Aprlicants seek and throughout
the period durinag which they seck the use of the water in at

least some years.

CARE # 3349y -
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mhe issue of unappropriated or surplus watcrc as framed by
the record muct be resclved by the competing claimg of the
Chiector Parbiang and the Applicants herein. It will be noted

that said Objector Rarbian's claiw through a decreecd right,

addjudicated in the matter of Downing V. Johnsotn, Case oo 971,

in the rourth Judicial District of the State of i‘ontana. In
1921, the Legislature epacted an cxclusive nethod oL

appropriating water on previously acjudicetea streams. gge RCH

a0-829, repelled, 1973. This procedure contemplated a judicial
action, whereby all parties to the previous decree were to be
made parties to a subsequent decree providing rfor waters for the
new user. The failure to comply with the terms of the hct
frustrated any attempt to make an apprepriation from an

adjudicated source of supply. See Anaconda liatiopal Hank V.

Johnson, 75 lont., 401, 244 p. 141 (1926). [anson V. Soutih Side

Lz

Canal tgers' Asa'n., 167 tont. 210, 537 P.2d 325 (1875). Thesc

provisions supplemented and suuerceded certain provisions of the
1901 statutcry ccheme providinag for appropriations [rom an
adjudicated source, which provisions merely detail that noew
appropriations from such sources fail only ac¢alingt the claims of
a2 subsequent appropriator complying with the fcrms of the
ctatute in seeking judicial validaticn of his new

appropriation. See Donich v, Johngon, 77 [ont. 229, 25G P. 963

(1926).
Applying these statutes te the instant matter, it would
appear that much of the Objector narbian's use ig not valid as

against the claims of the Applicant herein., Thet 1is, it appears
PR I
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clear by the evidence herein that sald objectors have
substantially increased their water use since the <ate of the
original decree, and no subseguent decrce has valicated this
enlarged appropriation. This analysis assumes, of course, that
t'cCalla Creek is an adjudicated streem within the terms of these

statutory provisions. See generally Stone, Arg there any

Adiudicated Streams in Montana?, 19 liont. Law Rev. 19 (1957).

Tt is not necessary to resolve this issue in order to find the
existance of unappropriated water, however. In any event, such
matters can only be conclusively resolved by the water courts,
as this administrative agency has no jurisdiction to finally

resolve such matters. See_generally, [ICA £5-2-21€ (1981), HCA

3-7-101 (1981) et. seq.

Tt appears by the evidence herein that there are usually
surplus waters available during spring snow-melt runcrt.
Thereafter the waters of the source of supply subside to a point
where the Objectors Barbian have in the past at times diverted
all the waters therein for their respective use. lowever, by
the evidence, there are other times in which said Objectors have
no need of the water resource and forego their respective use at
least at times. An appropriator in this state has an absolute
right to use the waters of any source of supply at such times
that they are not needed by prior appropriators. This 1is not a
matter of grace to be frustrated at the whim Of prior users.

See Quigley v, McIntosh, 88 lont. 103, 290 P, 266 (193); CoOK ¥.

Hudson, 110 tlont. 263, 103 P.2d 137 (19403. Thus, even

considering the Applicants' junior status, there will be some

CASE # 33494 -
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years in which the amounts reguested herein will be available
for the Applicants' reguested use, The Applicants are thus
entitled to use such water in the order of their priority.

7. The Applicants' use of the water herein will not
adversely affect the rights of prior apprepriators. It will be
noted in this general regard that it would appear that the
Objectors Rarbian are, to at least a large extent, in a position
to protect their own water use. "The Decrecs referenced herein
appear to provide that said Objectors may divert the waters ot
McCalla Creek through Little Sprina Creck from a point above
these Applicants' proposed point of civersion. Thus, these
tpplicants are not even in a position to disturb the prior use

of such waters.

VHERFEFORE, based on these Findincgs of Fact and Conclusions
of Law, the following proposed Order is hereby issued.

Subject to the terms, restrictions, and limitations
described below, Application for Neneficial later Use Permit lNo.
3B494-3576F is hereby granted to Thomas ana Karen Powers to
appropriate 250 gallons per minute up to 68.9% acre-feet per year
for sprinkler irrigation of 24.3 acres more or less comprised of
9.8 acres in the MEl1/4 of Section 6, Township & MNorth, Range 20
West; and 15 acres in the SE1/4 of Section 32, Township 9 North,

Pange 20 West. In no event shall such waters be diverted prior

CASE # 35494
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to April 15 of any given year nor subsequent to October 15 of
any given yeer. In addition, there are cranted herein 10
gallons per minute up to .2 acre-feet per year for
stock-watering purposes throughout the year. The source of
supply for the waters provided for herein shalli be llcCalla
Creeck, the waters thereof to be diverted at a point in the 5Wl/4
I'Fl1/4 FE1/4 of fection 6, Township & Morth, Rence 20 Uest, all
in Ravalli County. The priocrity date for this permit shall be
Mevember 310, 1921, at 8:00 a.i.

This pernit is subject to the following express conditions,
limitations, and restrictions.

A. Pny rights evidenced herein are subject to all prior and
existing rights, and to any f[inal determination of such rights
as provided by Montana law. Nothing herein sheall be construed
to authorize the Permittees to divert or use water to the
detriment of any senior esppropriator.

P, The Permittees shall not withdraw or cause to be
withdrawn waters from the source of supply pursuant to this
petrmit in excess of that cquantity reasonably recuired for the
purposes preovided for herein., At &ll times when the water is
not necessary for such purposes, the Permittees ghall cause and
otherwise aliow the waters to remain in the source of supply.

C. Mothing herein shall be construed to atffect or reduce
the Permittees' liability for damages which may be caused by the

erxercise of this permit. DNor doeg the Department in issuing

this permit acknovledge any such liability, even if such damage
is the necessary and unavoidable conseguence of the exercise of

the same.

CART #3849 -
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D. The Permitteces shall at all times be subject to the
authority and jurisdiction ol any wvater commissioner duly
appointed to distribute the waters of the source of supply. The
Permittees shall further pay their proportionate share of the
cost of such water commissioner, in the same manner and to the
same extent as any other water user subject to the authority of

such water commissioner,

MOTICE
This Proposal for Decision is offered for tuc review and
comment of all parties of record. Objections and exceptions
must be filed with and received by the Department of Natural

Desources and Conservation on or before August 6, 1982.

nOME this _A&  day of M

Aol

lattAels williams, Hearing Examiner
Departrent of Matural Regources
and Conservation

32 8. Fwing, Helena, T 59620
(£40G6) 449 - 3962
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’ . AFFIDAVIT OF SERVICE

\ STATE OF MONTANA )
‘ ) ss.
)

County of Ilewis and Clark

Reverly 1. Jones , an caployee of the Montana nepartment of Matural
Tesources and Conservation, being duly sworn on ocath, deposes and says: That

pursuant to the regquirements of Section 85-2-309, MCA, on _ July 29 L+ 19 g2
he deposited in the United States mail, "certificd mail”, an Order

by the Department on the application by _ Thomas & Karen Povers » Application
M. 38494-s76H  , for a Permit to Appropriate watcr, addressed to cach of the

following persons or agencies:
1. Thomas & Karen Powers, Rt. 2, Box 148, Stevensville, MT 59870
2. C. E. Honea, Rt. 2, Box l4l1-A, Stevensville, MT 59870
3. Dennis & Carol Barbian, Rt. 2, 712 Willoughby, Stevensville, MT 59870
4, Matt Williams, Hearings Examiner (hand deliver)

5. Dave Pengelly, Missoula Field Office (inter-department mail)

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

Ly /{L e dlsy & ‘;:Zﬁvbc»d../
g 7

STATE OF MONTANA

)
) ss.
County of  Jeyig & Clark )
On this 9g¢p day of _ q3y » 193, , before me, a Notary Public
in and for said State, personally appeared payerly I. Jones , known to nme
to e the  Hearing _, of the Department that executed this instru-

ment or the persons who executed the lnstrunent on behalf of said Department, and
acknowledged to me that such Department exacuted the same.

IN WLINESS WHEREOER, 1 have hereunto set my hand and affixed my afficial

seal, the day and year in this certificate first MVQWK%\
C Aot

Notary Public for the State of Montana

Residing at  Helena, ML

My Commission DBxpires 1/21/84
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